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While the primary purpose of a tax is to obtain revenue for the government, the primary purpose of a fee is to cover the 
expense of providing a service or of the regulation and supervision of certain activities. 


A clear distinction exists between the exercise of the taxing power and the imposition of a fee pursuant to the regulatory or police 
power. ! The distinction between a tax and a fee depends on the nature and function of the charge imposed.” While the primary 
purpose of a tax is to raise revenue for the government,” the primary purpose of a fee is to cover the expense of providing 
a service“ or of the regulation and supervision of certain activities.’ A true fee benefits the party paying the fee in a manner 
not shared by other members of society.° If money collected by a charge must be allocated only to the authorized purpose, the 


charge is considered to be a fee rather than a tax. 


A "tax," in contrast to a fee, is compulsory and not optional, and entitles the taxpayer to receive nothing in return, other than the 
rights of government which are enjoyed by all citizens. ® Fees, on the other hand, are paid by choice in that the party paying the 
fee has the option of not utilizing the governmental service and thereby avoiding the charge.” However, the compulsory nature 


of an imposition does not in itself transform a fee, validly imposed without a vote of the electorate, into a tax. Y 


A statutory charge may be labeled a fee, but in effect be a tax, if the statutory rate of the charge is unreasonably in excess of the 
cost of services the charge is designed to defray !! so the rate of fees imposed on users must bear some reasonable relationship 


to the cost of services provided. 12 Where the revenue generated by a regulatory fee exceeds the cost of regulation, the fee is 
actually a tax in disguise, and the test is whether the fee is proportional, not whether it is equal, to the amount required to support 


the services it regulates. "? If a state charge is involved, it is not sufficient, in order to find that a charge is a tax, merely to 
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show that the fee is larger than the costs it would defray, rather, what constitutes a reasonable fee must depend largely upon the 
sound discretion of the legislature, having reference to all the circumstances and necessities of the case, and it will be presumed 
that the amount of the fee is reasonable unless the contrary appears upon the face of the law itself, or is established by proper 


evidence. !* If there is no relationship between a charge and the service received by those who pay the charge or between the 
charge and the burden produced by the payer, the charge is probably a tax, but if such a direct relationship exists, the court can 
hold that the charge is a regulatory fee rather than a tax even though the charge is not individualized according to the benefit 


accruing to each fee payer or the burden the fee payer produced. i Further, if a direct relationship exists, only a practical basis 


for the rates is required as opposed to mathematical precision. 16 


It is not possible to come up with a single test that will correctly distinguish a tax from a fee in all situations as what is a tax 
for one inquiry is not necessarily a tax under other circumstances. !” The nature of an imposition by the government is not 


determined by what the legislature calls it.!8 To determine the proper characterization of a statute, as creating a tax or a fee, 
it is necessary to discover its basic purpose, and in so doing, the court must consider the statute's declared purpose as well as 


its essential characteristics. ! Thus, where its central purpose is to raise revenue, rather than to regulate,” an assessment is a 
"tax" even though it is denominated as a fee.?! Determining whether an assessment is a fee or tax must be done on a case-by- 
case basis dependent upon the facts and circumstances surrounding each assessment.-~ Whether a charge is a permissible fee 


or an illegal tax is a question of law.” 


Franchise fees. 


Unlike franchise fees, a tax is a forced charge or imposition that operates whether one likes it or not, and in no sense depends 
on the will or contract of the one on whom it is imposed.” Where a person or company receives a privilege for the payment 


of a franchise fee, the fee is not a tax.” 


Regulatory fees. 


A "regulatory fee" is an imposition that funds a regulatory program.”° Regulatory fees are authorized by the state's police 


power to regulate particular businesses or activities?” and serve regulatory purposes either directly by, for example, deliberately 
discouraging particular conduct by making it more expensive, or indirectly by defraying an agency's regulation-related 


expenses. To show a fee is a regulatory fee and not a special tax, the government should prove: (1) the estimated costs of the 
service or regulatory activity, and (2) the basis for determining the manner in which the costs are apportioned so that charges 


allocated to a payor bear a fair or reasonable relationship to the payor's burdens on or benefits from the regulatory activity.” 


CUMULATIVE SUPPLEMENT 
Cases: 


A charge imposed by a municipality is considered a service fee rather than a tax, if the charge is related to defraying the costs 
of a specific service and the moneys collected from the imposition of that charge are earmarked for that specific service and are 
not used as general revenue for the municipality. T-Mobile South, LLC v. Bonet, 2011 WL 6004616 (Ala. 2011). 


Supreme Court looks to the true nature of the exaction rather than its name to make determination whether fee constituted an 


illegal exaction under state constitution. Ark. Const. art. 16, § 13. Watson v. City of Blytheville, 2020 Ark. 51, 593 S.W.3d 
18 (2020). 
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Mitigation Fee Act statute's statement that the "amount of the square footage within the perimeter of a residential structure 
shall be calculated by the building department of the city or county issuing the building permit, in accordance with the standard 
practice of that city or county in calculating structural perimeters" did not allow city to calculate apartment complex's school 
impact fee based on city's standard practice of utilizing a net rentable method; standard practice referred to was specifically the 
standard practice of calculating the square footage within the perimeter of a residential structure. Cal. Gov't Code § 65995(b) 
(1). 1901 First Street Owner, LLC v. Tustin Unified School District, 21 Cal. App. 5th 1186, 231 Cal. Rptr. 3d 84 (4th Dist. 
2018), as modified, (Apr. 5, 2018). 


Water Resources Control Board properly allocated fees assessed on water right permit and license holders relative to the benefits 
derived by them or the burdens they incurred regarding Board's Division of Water Rights regulatory activities, and thus fees 
did not constitute an unlawful tax, where approximately half of the funds appropriated to the Board came from sources other 
than fees, and permit and license holders attributed to approximately 90% of the Division's costs. Cal. Const. art. XIII A, § 3; 
Cal. Code Regs. tit. 23, § 1066. Northern California Water Association v. State Water Resources Control Board, 20 Cal. App. 
Sth 1204, 230 Cal. Rptr. 3d 142 (3d Dist. 2018), review filed, (Apr. 11, 2018). 


City's use of portion of beach parking impact fees it collected to pay administrative overhead costs constituted a purpose "for 
which the fee was collected" as required under the Mitigation Fee Act; city established a cost allocation plan for programs and 
began charging programs for their associated administrative costs, charges made against the beach parking impact fee account 
were allocated to pay for staff time and other costs associated with maintaining the account, accounting for the funds, and other 
administrative expenses directly related to the fee, and city did not use any portion of the fee for general revenue purposes. 
Cal. Gov't Code §§ 66006(a), 66008. Walker v. City of San Clemente, 239 Cal. App. 4th 1350, 192 Cal. Rptr. 3d 635 (4th Dist. 
2015), review filed, (Oct. 7, 2015). 


Under Mitigation Fee Act, local agency has initial burden of producing evidence sufficient to demonstrate that it used a valid 
method for imposing challenged impact fee in question, one that established a reasonable relationship between the fee charged 
and burden posed by the development. Cal. Gov't Code § 66001. City of San Marcos v. Loma San Marcos, LLC, 234 Cal. App. 
4th 1045, 184 Cal. Rptr. 3d 429 (4th Dist. 2015). 


To show a fee is a regulatory fee and not a special tax, the government should prove (1) the estimated costs of the service or 
regulatory activity, and (2) the basis for determining the manner in which the costs are apportioned, so that charges allocated to 
a payor bear a fair or reasonable relationship to the payor's burdens on or benefits from the regulatory activity. West's Ann.Cal. 
Const. Art. 13A, § 4. Griffith v. City of Santa Cruz, 207 Cal. App. 4th 982, 143 Cal. Rptr. 3d 895 (6th Dist. 2012). 


Non-resident surcharge of $100 included in city's fees for use of emergency medical transportation services was a user fee, not 
an unauthorized tax; fee was charged in exchange for a particular government service provided to non-resident patient by the 
city, the transportation services benefited the non-resident in a manner not shared by other members of society, and the non- 
resident paid the fee by choice. City of Miami v. Haigley, 143 So. 3d 1025 (Fla. 3d DCA 2014). 


"Fees" as opposed to "taxes," are charged in exchange for a particular governmental service which benefits the party paying 
the fee in a manner, not shared by other members of society. Easthampton Sav. Bank v. City of Springfield, 470 Mass. 284, 
21 N.E.3d 922 (2014). 


Fire protection district's monthly fee for fire protection services was based on "services rendered," within meaning of statute 
authorizing such districts to assess fees for services rendered as a funding mechanism, and, thus, was a permissible fee, rather 
than an impermissible tax; district provided a valuable service to property owners in the district by having fire and other 
emergency services available to respond to an emergency. West's A.M.C. § 19-5—177(1)(e). Alfonso v. Diamondhead Fire 
Protection, 122 So. 3d 54 (Miss. 2013). 
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Trial court, in determining whether city's civil inspection fee was an unconstitutional tax, was required to determine whether 
the fee related to the cost of regulating development of property, and could not determine that fee was unconstitutional based 
on unreasonableness of city's fee-setting procedure; fee could not be invalidated based on findings that city had failed to 
ascertain its actual inspection costs before implementing the fee, and that city's method of setting its fee based on a survey of 
what neighboring municipalities charged was an unreasonable and unscientific approach to setting fee. Tooele Associates Ltd. 
Partnership v. Tooele City Corp., 2011 UT 4, 247 P.3d 371 (Utah 2011). 


[END OF SUPPLEMENT] 
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Footnotes 

1 Wyo.—Ford v. City of Riverton, 919 P.2d 636 (Wyo. 1996). 
Distinction between fee and tax 
(1) A fee is not a tax. 
Ohio—State, ex rel. Petroleum Underground Storage Tank Release Comp. Bd., v. Withrow, 62 Ohio St. 3d 
111, 579 N.E.2d 705, 11 A.L.R.5th 1010 (1991). 
(2) If a charge by the government is paid into the public treasury as part of the state's general revenue and 
disbursed for general public need, it is a tax; if, however, the charge is imposed for the purpose of regulating 
a specific activity or defraying the cost of providing a service or benefit to the party paying the surcharge 
it is a fee. 
Tex.—Saturn Corp. v. Johnson, 236 S.W.3d 156 (Tenn. Ct. App. 2007), appeal denied, (June 18, 2007). 
(3) The test for determining whether a charge is a tax or a regulatory fee has three parts: (a) whether the 
primary purpose of the municipality is to regulate the fee payers or to collect revenue to finance broad- 
based public improvements that cost money, (b) whether the money collected is segregated and allocated 
exclusively to regulating the entity or the activity being assessed, and (c) an immunization of the direct 
relationship between the rate charged and either a service received by the fee payers or a burden to which 
they contribute. 
Wash.—Tukwila School Dist. No. 406 v. City of Tukwila, 140 Wash. App. 735, 167 P.3d 1167 (Div. 1 2007), 
as amended, (Sept. 10, 2007). 

2 Colo.—Barber v. Ritter, 170 P.3d 763 (Colo. App. 2007), cert. granted, 2007 WL 3342898 (Colo. 2007) and 
judgment aff'd in part, rev'd in part on other grounds, 196 P.3d 238 (Colo. 2008). 

3 Mich.—Dawson v. Secretary of State, 274 Mich. App. 723, 739 N.W.2d 339 (2007), appeal denied, 480 
Mich. 1169, 747 N.W.2d 225 (2008). 
Distinction 
For purposes of distinguishing between a tax and a fee, a "fee" must be incidental to the implementation of 
a regulatory program and cannot primarily be intended to produce additional revenues. 
N.H.—Horner v. Governor, 157 N.H. 400, 951 A.2d 180 (2008). 
Payment to public treasury 
To determine whether the imposition is a fee or a tax, a court must look to whether it is or is not paid into 
the general public treasury and disbursable for general public expenses. 
Tenn.—Saturn Corp. v. Johnson, 236 S.W.3d 156 (Tenn. Ct. App. 2007), appeal denied, (June 18, 2007). 

4 Colo.—Barber v. Ritter, 170 P.3d 763 (Colo. App. 2007), cert. granted, 2007 WL 3342898 (Colo. 2007) and 
judgment aff'd in part, rev'd in part on other grounds, 196 P.3d 238 (Colo. 2008). 
Haw.—Hawaii Insurers Council v. Lingle, 120 Haw. 51, 201 P.3d 564 (2008). 
Mass.—Silva v. City Of Attleboro, 454 Mass. 165, 908 N.E.2d 722 (2009). 
Legislative intent 
A charge is a "fee," and not a "tax" when the express language of the charge's enabling legislation explicitly 
contemplates that its primary purpose is to defray the cost of services provided to those charged. 
Colo.—Barber v. Ritter, 196 P.3d 238 (Colo. 2008). 
User fees 
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User fees involve the government selling a service to an individual, such as highway tolls or court filing 
fees, rather than exercising police powers that are generally applicable to the entire community. 
N.Y.—Kessler v. Hevesi, 45 A.D.3d 474, 846 N.Y.S.2d 56 (1st Dep't 2007), appeal dismissed, 10 N.Y.3d 
849, 859 N.Y.S.2d 611, 889 N.E.2d 489 (2008). 














5 W.Va.—City of Huntington v. Bacon, 196 W. Va. 457, 473 S.E.2d 743, 111 Ed. Law Rep. 1001 (1996). 
Fee imposed under police or regulatory power 
A tax is imposed under a state's taxing power, while a fee is imposed under a state's regulatory power, and 
revenues from a fee are used exclusively for the purpose of financing regulation while revenues from a tax 
may be used for other purposes. 
Wash.—Franks & Son, Inc. v. State, 136 Wash. 2d 737, 966 P.2d 1232 (1998). 
Real estate transfer fees held fees not tax 
S.C.—Town of Hilton Head Island v. Morris, 324 S.C. 30, 484 S.E.2d 104 (1997). 

6 Mass.—Silva v. City Of Attleboro, 454 Mass. 165, 908 N.E.2d 722 (2009). 
Incidental expenses 
Incidental defraying of general governmental expense does not transform a fee into a tax. 
Colo.—Barber v. Ritter, 196 P.3d 238 (Colo. 2008). 

J Wash.—Storedahl Properties, LLC v. Clark County, 143 Wash. App. 489, 178 P.3d 377 (Div. 2 2008), review 
denied, 164 Wash. 2d 1018, 195 P.3d 88 (2008). 

8 Ind.—Alexander v. Marion County Sheriff, 891 N.E.2d 87 (Ind. Ct. App. 2008), transfer denied, 915 N.E.2d 
979 (Ind. 2009). 
Essence of tax 
The essence of a "tax" is that it raises revenue for general governmental purposes and is compulsory rather 
than imposed in response to a voluntary decision to seek benefits. 
Cal.—Northwest Energetic Services, LLC v. California Franchise Tax Bd., 159 Cal. App. 4th 841, 71 Cal. 
Rptr. 3d 642 (1st Dist. 2008), as modified on denial of reh'g, (Mar. 3, 2008) and review denied, (June 11, 
2008). 

9 Mass.—Silva v. City Of Attleboro, 454 Mass. 165, 908 N.E.2d 722 (2009). 

10 Cal.—Bay Area Cellular Telephone Co. v. City of Union City, 162 Cal. App. 4th 686, 75 Cal. Rptr. 3d 839 
(1st Dist. 2008), review denied, (Aug. 13, 2008). 

11 Colo.—Barber v. Ritter, 196 P.3d 238 (Colo. 2008). 
Mich.—Dawson v. Secretary of State, 274 Mich. App. 723, 739 N.W.2d 339 (2007), appeal denied, 480 
Mich. 1169, 747 N.W.2d 225 (2008). 

12 Colo.—Barber v. Ritter, 196 P.3d 238 (Colo. 2008). 
Haw.—Hawaii Insurers Council v. Lingle, 120 Haw. 51, 201 P.3d 564 (2008). 

13 Mich.—Dawson v. Secretary of State, 274 Mich. App. 723, 739 N.W.2d 339 (2007), appeal denied, 480 
Mich. 1169, 747 N.W.2d 225 (2008). 

14 Mich.—Dawson v. Secretary of State, 274 Mich. App. 723, 739 N.W.2d 339 (2007), appeal denied, 480 
Mich. 1169, 747 N.W.2d 225 (2008). 

15 Wash.—Storedahl Properties, LLC v. Clark County, 143 Wash. App. 489, 178 P.3d 377 (Div. 2 2008), review 
denied, 164 Wash. 2d 1018, 195 P.3d 88 (2008). 

16 Wash.—Storedahl Properties, LLC v. Clark County, 143 Wash. App. 489, 178 P.3d 377 (Div. 2 2008), review 
denied, 164 Wash. 2d 1018, 195 P.3d 88 (2008). 

17 Ohio—State, ex rel. Petroleum Underground Storage Tank Release Comp. Bd., v. Withrow, 62 Ohio St. 3d 
111, 579 N.E.2d 705, 11 A.L.R.5th 1010 (1991). 

18 Tenn.—Saturn Corp. v. Johnson, 236 S.W.3d 156 (Tenn. Ct. App. 2007), appeal denied, (June 18, 2007). 
Purpose trumps name 
When the primary purpose of an enactment is to raise revenue, the enactment will be considered a tax, 
regardless of the name attached to the act. 
Va.—Marshall v. Northern Virginia Transp. Authority, 275 Va. 419, 657 S.E.2d 71 (2008). 
Operation rather than description dispositive 
Courts determine the nature of a governmental assessment by its operation rather than its specially 
descriptive phrase, respecting the legislature's intent in drafting the statute authorizing the assessment. 
Mass.—WB & T Mortg. Co., Inc. v. Board of Assessors of Boston, 451 Mass. 716, 889 N.E.2d 404 (2008). 

19 N.H.—Honrner v. Governor, 157 N.H. 400, 951 A.2d 180 (2008). 
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At time of enactment 

To determine whether a government-mandated financial imposition is a fee or a tax, the dispositive criteria 
is the primary or dominant purpose of such imposition at the time the enactment calling for its collection 
is passed. 

Colo.—Barber v. Ritter, 196 P.3d 238 (Colo. 2008). 

Wash.— Covell v. City of Seattle, 127 Wash. 2d 874, 905 P.2d 324 (1995). 

Wash.—Harbour Village Apartments v. City of Mukilteo, 139 Wash. 2d 604, 989 P.2d 542 (1999). 
Ohio—State, ex rel. Petroleum Underground Storage Tank Release Comp. Bd., v. Withrow, 62 Ohio St. 3d 
111, 579 N.E.2d 705, 11 A.L.R.5th 1010 (1991). 

Use of the revenue in municipality's general fund 

S.C.—BellSouth Telecommunications, Inc. v. City of Orangeburg, 337 S.C. 35, 522 S.E.2d 804 (1999). 
Mich.—Dawson v. Secretary of State, 274 Mich. App. 723, 739 N.W.2d 339 (2007), appeal denied, 480 
Mich. 1169, 747 N.W.2d 225 (2008). 

Fla.—Alachua County v. State, 737 So. 2d 1065 (Fla. 1999). 

S.C.—BellSouth Telecommunications, Inc. v. City of Orangeburg, 337 S.C. 35, 522 S.E.2d 804 (1999). 
Valid franchise fee rather than prohibited tax 

Idaho—Alpert v. Boise Water Corp., 118 Idaho 136, 795 P.2d 298 (1990). 

Cal.—Northwest Energetic Services, LLC v. California Franchise Tax Bd., 159 Cal. App. 4th 841, 71 Cal. 
Rptr. 3d 642 (1st Dist. 2008), as modified on denial of reh'g, (Mar. 3, 2008) and review denied, (June 11, 
2008). 

Haw.—Hawaii Insurers Council v. Lingle, 120 Haw. 51, 201 P.3d 564 (2008). 

Mass.—Silva v. City Of Attleboro, 454 Mass. 165, 908 N.E.2d 722 (2009). 

Mass.—Silva v. City Of Attleboro, 454 Mass. 165, 908 N.E.2d 722 (2009). 

Cal.—Northwest Energetic Services, LLC v. California Franchise Tax Bd., 159 Cal. App. 4th 841, 71 Cal. 
Rptr. 3d 642 (1st Dist. 2008), as modified on denial of reh'g, (Mar. 3, 2008) and review denied, (June 11, 
2008). 
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